Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Number: 95-PP-2 Date: August 4, 1995

Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

x] 14 CFR part 121, appendix I, V.,G; preanble to
August 19, 1994, final rule

O 49 CFR part 40
O None

Subj ect: Followup Drug Testing

Subtopic(s): Required nunber of tests
| ssue
The Federal Aviation Adm nistration (FAA) antidrug rule
requi res covered enployers to inplenment a reasonabl e program
of unannounced testing of each individual who has been hired
to performor who has been returned to the performance of a
safety-sensitive function after refusing to submt to a drug
test or receiving a verified positive drug test result.

How i s the nunber and frequency of the required foll ow up
drug tests determ ned?

Policy Position

An individual who fails or refuses an FAA-nandated drug test
and after the required MRO or substance abuse professiona
eval uation (SAP) is deternmined not to be in need of

assi stance in resolving problens associated with the ill egal
use of drugs, nust be subjected to followup testing in a
nunber and frequency determ ned by the enployer's MRO  The
MRO cannot determne that no followup testing is required,
i.e., at least one followup test nust be conduct ed.

An individual who fails or refuses an FAA-nandated drug test
and after the required MRO or SAP eval uation is determ ned
to be in need of assistance in resolving problens associ at ed




with the illegal use of drugs nust be subjected to foll ow up
testing in a nunber and frequency determ ned by the

enpl oyer's MRO. However, the individual nust be subjected
to a mninmmof six followup tests in the first 12 nonths
followng the individual's return to the performance of
safety-sensitive functions.

In either case, as determ ned by the MRO the individual may
be subjected to followup testing for a period of up to

60 nmonths follow ng the comrencenent or return to the
performance of a safety-sensitive function.

Ref er ences/ Sour ces

1. 14 CFR part 121, appendix I, V., G, Follow up Testing,
pages 42929-30 of the August 19, 1994 final antidrug rule.

2. Preanble discussion, Return to Duty and Fol | ow up
Testing, pages 42925-26 of the August 19, 1994, final
antidrug rule.



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95-PP-10 Dat e: Cctober 18, 1995
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40

O None
Subj ect: Individual access to test and | aboratory

certification results. (49 CFR §40. 37)

Subt opi c(S): None

| ssue

What records are considered “relating to the results of any
relevant certification, review, or revocation-of-
certification proceedings” and nust be rel eased by the

enpl oyer ?

Backgr ound

The Departnent of Transportation’s (DOT) rule 49 CFR part
40- Procedures for Transportation Wrkplace Drug Testing
Prograns- provi des that enpl oyees who are subject to drug
testing under part 40 shall, upon witten request, have
access to any records relating to his/her drug test and any
records relating to the results of any rel evant
certification, review, or revocation-of-certification
proceedi ngs. (§40.37)

Policy Position

Part 40 applies to DOT regul ated enpl oyers, and the DOT
construes §40.37 as requiring these enployers to provide
enpl oyees with certain information. The enpl oyer can
arrange to nmake this information available upon witten
consent of the enployee or can arrange for the | aboratory to
provi de such information directly to the enpl oyee.



“Any records relating to the results of any rel evant
certification, review, or revocation-of-certification
proceedi ngs” are intended to include docunents in the
possession of the |aboratory pertaining to the |aboratory’s
eval uation by the Departnment of Health and Human Servi ces
(DHHS) and its agents. Specifically, the enployer (or the
| aboratory acting on the enployer’s behalf) is obligated to
provide to the enpl oyee:

Critique of the | aboratory devel oped as the result of a
DHHS i nspecti on;

Any renedi al action or programletters issued to the

| aboratory as the result of an inspection; and

Proficiency test reports.

This obligation pertains only to records concerning a
“relevant” certification, review, etc. The infornmation that
must be rel eased, as indicated above is information that is
relevant to the specific test of the individual enployee who
has made a witten request for it. Only docunentation
reasonabl y contenporaneous with the specific test in
guestion is relevant. For exanple, records pertaining to
the last DHHS review of the | aboratory before the test took
pl ace, and records pertaining to the next DHHS review of the
| aboratory after the enployee’ s test took place, are

rel evant. Records pertaining to matters before the forner
or after the latter are not.

There are sonme limts to the obligation to provide this
information. The policy behind §40.37 is to allow a

speci fic individual enployee access to information that may
relate to a test result that can affect the enpl oyee’s
career. The release of information under §40.37 is

aut hori zed only for use in direct connection with
proceedi ngs concerning a specific enployee’s drug test
result. The release of such information may be restricted
to parties who sign an agreenent to use the information only
for this limted purpose.

Ref er ences/ Sour ces

1. 49 CFR §40. 37 Individual access to test and | aboratory
certification results.

2. Septenber 8, 1995 letter from Robert C Ashby, Deputy
Assi stant General Counsel for Regul ation and Enforcenent,
Ofice of the Secretary of Transportation, to M. Lee Seham



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunber: 95-PP-16 Date: 11/7/95
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
O 49 CFR part 40
x] None

Subj ect: Additional Testing on Specinens Reported as
Negati ve

Subt opi c(S):

| ssue

May additional testing be conducted on a (DOT) specinen
reported by the | aboratory as negative?

Backgr ound

Section 2.4(e)(3) of the Departnent of Health and Human
Service's (DHHS) “Mandatory Qui delines for Federal Workplace
Drug Testing Programs” states, “specinens that test negative
on all initial inmmunoassay tests shall be reported as
negative. No further testing of those negatives specinens
for drugs is permtted and the speci nens shall be either

di scarded or pooled for use in the |laboratory’s internal
quality control program?”

Policy Position

The DOT requires use of DHHS-certified | aboratories to do
all DOT-required testing, and, with limted exceptions,

i ncorporates DHHS requirenents as its owmn. Therefore, the
above DHHS requirement is a DOT requirenment as well. \Wen a
DOT specinen is reported as negative by the | aboratory, no
additional testing of the specinmen is permssible. (OST

Gui dance Interpretation)



Ref er ences/ Sour ces

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 Gui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunber: 95-PP-18 Date: 11/7/95
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Specinmen Col |l ections Conducted at Only Approved
Department of Health and Human Servi ces (DHHS)
Facilities

Subtopic(s): DHHS Certification

| ssue

Are urine specinen collections to be collected only at DHHS-
approved facilities?

Backgr ound

No requirenment exists for urine specinens to be collected at
DHHS-certified | aboratories.

However, 49 CFR part 40 requires that urine specinens be
tested at DHHS-certified | aboratories.

Pol i cy Position

DHHS | aboratories do not collect urine specinens. They
receive the specinens fromthe collection facilities (by
courier or mail service) and conduct the required tests.

Facilities that serve as collection sites and individuals
who serve as collectors of urine specinens require no DHHS
certification. Upon collecting the urine specinen fromthe
donor, the collector nust send the specinen to a DHHS-
certified | aboratory for testing. (OST Guidance

| nt er pretation)



Ref er ences/ Sour ces

14 CFR part 121, appendix I, |
49 CFR 40. 39

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 Gui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunber: 95-PP-20 Date: 11/7/95
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Direct Qbservation Specinen Collections

Subtopi c(s): Sane- Gender (bserved Col | ections

| ssue

Under what circunstances nmust an enpl oyee be observed whil e
submtting a urine sanple?

Under what circunstances is observation an optional choice
of the enpl oyer?

Backgr ound

49 CFR 40. 25(e) addresses situations under the Departnent of
Transportation (DOT) regul ati on where direct observation
speci men col |l ections are either mandatory or discretionary.

Policy Position

A direct observation collection is mandatory only when:

1. The collection site person observes behavi or
clearly indicating an attenpt to tanper;

2. The specinen tenperature i s outside the nornma
range and an oral body tenperature reading is refused or is
inconsistent with the speci nen tenperature.

The collection site person would contact a higher-|evel
supervi sor, or a designated enployer representative, to



relay the circunstances which require the observed
collection. The supervisor or representative would review
the circunstances for conpliance with Part 40 requirenents,
and finding such, would approve in advance the decision to
do the observed collection. The collection site person--of
t he sanme gender as the enpl oyee--would i medi ately conduct
t he observed coll ection.

Enmpl oyer Option: The enployer has the discretion to require
the enpl oyee to provide a specinmen under direct observation
col l ection procedures for the return-to-duty test and any
subsequent followup tests. The enpl oyer al so has the
authority to require an enployee to provide a speci nen under
di rect observation procedures when the specific gravity and
creatinine content of the enployee’s previous sanple are
bel ow the regul atory standards. 1In the |ater case, the

Medi cal Review Oficer (MRO would receive the test results
fromthe | aboratory (i.e., positive, negative, or in the
case where no i m”mmunoassay result is reported) along with
information that the specimen had a specific gravity of |ess
than 1.003 and creatinine concentration |less than 0.2g/L.
The MRO woul d informthe enployer of the | aboratory
findings. The enployer would nake the decision to do a

di rect observation collection on the enpl oyee on the next
DOT test that the enployee is required to take.

It would be the enployer’s responsibility to notify the
enpl oyee of the decision to exercise the option to do the
col l ection(s) under the direct observation procedure. The
enpl oyer woul d authorize the collection site person to do
t he observed collection(s), as applicable.

Directly observed coll ections are always perfornmed by a
coll ector of the sane gender as the enployee. (OST Quidance
| nt er pretation)

Ref er ences/ Sour ces

49 CFR 40. 25

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 Gui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95-PP-21 Dat e: Novenber 28, 1995
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Laboratories that Test Split Specinmens Have
Enpl oyee Nane for Billing

Subt opi c(S):

| ssue

On the testing of a split specinen, is it necessary to

mai ntai n anonymty of a person, at the |aboratory |evel,
when both the primary | aboratory and the | aboratory testing
the split specimen may have fees and could directly bill the
enpl oyee?

Backgr ound

49 CFR 40.23(a) addresses nandatory use of the Federal Drug
Testing Custody and Control Formin Departnment of
Transportation urine collection and testing. This paragraph
states, in part, that “...personal identifying information
on the donor (other than the social security nunber or other
enpl oyee | D nunber) may not be provided to the | aboratory.”

Policy Position

I f circunstances arise in which the Medical Review Oficer
orders a test of the split specinen, at the request of the
enpl oyee, no additional identifying information on the
enpl oyee may be provided to the | aboratory that wll be
testing the split specinen.



As directed by section 40.33(f), “...the Medical Review
Oficer (MRO shall direct, in witing, the |laboratory to
provide the split specinmen to another DHHS-certified

| aboratory for analysis.” This request would reference only
itenms contained on the face of the Drug Testing Custody and
Control Form (e.g., Specinen Identification No., SSN or

Enpl oyee I D No., Collection Date, etc.); the MRO woul d not
specify the enpl oyee’ s nane.

Shoul d a personal check (bearing the enpl oyee’ s nane)
acconpany the request (e.g., a letter fromthe MRO, the MO
shoul d not make any particular reference linking the split
speci nen request with the person signing the check.

In actuality, the primary |aboratory will nost |ikely bil
the enpl oyer for the cost of sending the split specinen to
the split |aboratory; the split |aboratory will normally
require a Cashier’s check, noney order, or an account to be
set up (generally by the enployer) prior to initiating
processing. (OST Guidance Interpretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 CGui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95-PP-22 Dat e: Novenber 7, 1995
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Laboratory “One-Stop Shopping” to Include List of
MRCs

Subt opi c(S):

| ssue

May a | aboratory provide “one-stop shopping” to an enpl oyer
by including the services of a nedical review officer (MO
or alist of MRGOs (which the | aboratory does not enpl oy)
fromwhich the enployer or client could select a specific
MRO?

Backgr ound

49 CFR 40.29(n)(6) states “The | aboratory shall not enter
into any relationship with an enployer’s MRO that may be
construed as a potential conflict of interest or derive any
financial benefit by having an enpl oyer use a specific MRO "~

Substantially simlar |anguage appears in the June 9, 1994,
revision of the “Departnment of Health and Human Services
(DHHS) Mandatory Cuidelines for Federal Wbrkplace Drug
Testing Prograns” (59 FR 29908, 29923).

Policy Position

Under current Departnent of Transportation (DOT)
interpretation of the rule, a laboratory would be prohibited
fromsupplying a limted Iist of MROs from which the

enpl oyer woul d sel ect individuals that would provide MRO



services. In this circunstance, there is a clear financial
advantage to the MROs who appear on the | aboratory Iist,
since this nmakes them anong the candi dates for use by that
| aboratories’ clients.

Thi s advantage could readily be viewed as providing these
MRCs an incentive to maintain a good relationship with the

| aboratory, so as to ensure that they remain on the |ist,
which is in their financial interest. The existence of this
incentive could, in turn, call into question the objectivity
and i ndependence of the MROs in the review of the test
results and the reporting to relevant officials of any
potential errors in test results or procedures.

The regul atory prohibition is not limted to actual,
denonstrated conflict of interest. It includes matters that
“may be construed as a potential conflict of interest.” The
DOT position is that the above described | aboratory
arrangenent presents the appearance of a conflict of
interest. (OST Cuidance Interpretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 Gui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95-PP-23 Dat e: Novenber 28, 1995
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Laboratory Continues to Submt Mnthly Summary
Reports

Subt opi c(S):

| ssue

May a | aboratory continue to submt nonthly summary reports
to the enpl oyer/consortia or is the laboratory limted to
quarterly reports only?

Backgr ound

49 CFR 40.29(g)(6) states “The | aboratory shall provide the
enpl oyer an aggregate quarterly statistical sunmary of
urinalysis testing of the enployer’s enpl oyees.

Laboratories may provide the report to a consortium provided
that the | aboratory provides enpl oyer-specific data and the
consortium forwards the enployer-specific data to the
respective enployer within 14 days of receipt of the

| aboratory report.”

Policy Position

The Departnent of Transportation changed the requirenent for
a nonthly statistical report to a quarterly report to
provi de cost savings to the industry w thout substantially
decreasing the effectiveness of the report (59 FR 43001).

Al t hough the original regulatory | anguage appears to require
reporting only on a quarterly basis, the intent of this
change was to require, as a mninum a quarterly report, but




not tolimt those enployers or |aboratories who desired
mont hly reports.

Monthly reports can be generated provided the reports do not
contain personal identifying information or other data from
which it is reasonably likely that information about
individuals’ tests can be readily inferred. If a |aboratory
provi des nonthly reports, there is no requirenent to
additionally provide a quarterly aggregate report.

Li kew se, the regulatory requirenent to prevent individual
identifying information remains for both nonthly and
quarterly reports. If a report is wthheld for this reason,
the |l aboratory will notify the enployer. (OST Guidance

| nt er pretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 Gui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95-PP-24 Dat e: Novenber 28, 1995
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Prescription for Marinol Reported as Negative

Subtopic(s): Prescription Medicines That My
Conpr om se Safety

| ssue

If the Medical Review Oficer (MRO determ nes that a donor
has a legitimte prescription for Marinol, would this be
reported as a negative result?

VWhat if in the MRO s opinion, the use of the prescribed
medi cati on may conprom se safety?

Backgr ound

49 CFR 40.33 states in part, that “...A positive test result
does not automatically identify an enpl oyee/ applicant as
havi ng used drugs in violation of a Departnent of
Transportation (DOT) agency regulation. An individual with
a detailed knowl edge of possible alternate nedical
explanations is essential to the review of the results.”

49 CFR 40.33(i) states in part, that “the MRO may di scl ose
such [nedical] information to the enployer, a DOl agency, or
a physician responsible for determ ning the nedical
qualification of the enployee....if...the information

i ndi cates that continued performance by the enpl oyee...could
pose a significant safety risk. (2) Before obtaining

medi cal information fromthe enpl oyee as part of the



verification process, the MRO shall informthe enpl oyee that
informati on may be disclosed to third parties as provided in
this paragraph....”

Policy Position

The DOT's interpretation has been that if the MRO can
determ ne that the donor has a legitimte prescription, the
positive result would be “downgraded” to a negative. This
woul d apply to any legitimtely prescribed drug, including
Mar i nol .

If the MRO determ nes that the use of that particul ar
prescription/ substance may conprom se safety in the
performance of a transportation related safety-sensitive
function (whether or not the substance is prescribed for the
appropriate condition), the MRO should discuss this with the
donor’s (prescribing) physician. The donor’s physician may
decide to prescribe an alternate substance that may not have
adverse affects on the donor’s performance of his/her

duti es.

|f after talking to the prescribing physician, the MRO still
determ nes that a safety risk exists, he/she may informthe
enpl oyer, DOT, or the enployer’s physician of the existence
of a medical condition that could pose a significant safety
risk if the donor continues performng a safety-sensitive
function.

However, the MRO nust ensure that he/she informthe enployee
prior to the verification process that this (nedical)
informati on may be provided to a third party. (OST Qui dance
| nt er pretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 CGui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95-PP-25 Date: WNMarch 14, 1996
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Second and Different Medical Review Oficer (MO
Used for Split Specinen Results

Subt opi c(S):

| ssue

Does the Departnent of Transportation (DOT) drug testing
rule permt the use of a second and different MRO to whom
the results of the split specinen can be sent by the second
| aboratory?

Backgr ound

49 CFR 40.33(f) states in part “the MRO shall direct, in
witing, the | aboratory to provide the split specinen to
anot her Departnent of Health and Human Services-certified
| aboratory for analysis. |If the analysis of the split
specinmen fails to reconfirmthe presence of the
drug(s)...the MRO shall cancel the test....”

The rul e does not address the use of a second and different
MRO to whomthe results of the split specinen would be
subm tted.

Policy Position

49 CFR part 40 does not address the issue of enployers
utilizing one MRO or MRO organi zation to receive the results
of the testing of the primary specinmen while designating a
second MRO or MRO organi zation for the sole purpose of



receiving the results of the split specinen testing by the
second | aboratory. However, it is DOI's interpretation of
part 40 that such a procedure is not perm ssible.

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 Gui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95-PP-26 Dat e: Novenber 28, 1995
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Medical Review Oficer (MO Minagenment Conpany

Subtopic(s): Negative Test Results Sent to Managenent
Conpany

| ssue

s there such a thing as an MRO nanagenent conpany or does
the rule specify that a single certified MRO revi ew each

| aboratory result fromtested enpl oyees and personal ly
transmt the test results to the specific enployer?

Does the |l aw require that the owner of an MRO managenent
conpany be a physician?

Do negative test results have to be handl ed by a physician
MRO, or can the results be handl ed by the MRO managenent
conpany adm ni strators?

Backgr ound

49 CFR 40.3 defines an MROto be “A licensed physician

(medi cal doctor or doctor of osteopathy) responsible for
receiving | aboratory results generated by an enpl oyer’s drug
testing program...”

49 CFR 40.29(g) states that “The MRO shall report whet her
the test is positive or negative....”

49 CFR 40.33(a) states “...A positive test result does not
automatically identify an enpl oyee/ applicant as having used



drugs in violation of a DOT agency regul ation...review shall
be performed by the MRO prior to the transm ssion of the
results to enployer admnistrative officials. The MRO
review shall include review of the chain of custody to
ensure that it is conplete and sufficient on its face....
The duties of the MROWwW th respect to negative results are
purely adm nistrative.”

Policy Position

While 49 CFR part 40 makes no nention of an “MRO nmanagenent
conpany”, the regulations do address the role of a
consortiumor third party adm nistrator (C TPA).

The rules do not permt a C/ TPA to receive drug testing
results directly fromeither the | aboratory or fromthe MRO
The | aboratory results are reported directly to the MRO, and
the MROresults are reported directly to the enpl oyer.

Through interpretation of Section 40.33(a), the DOT has
permtted the adm nistrative review to be conducted by staff

persons wor ki ng under the direct supervision of the MRO
Wiile allowng this del egation of MRO responsibility, the
DOT never intended nor can it condone a practice which
allows for MROs to appoint outside “agents” to performthis
review. The MRO should have a direct supervisory
relationship with the reviewer and not sinply have access to
the “process” of the admnistrative revi ew.

Conversely, a C/ TPA cannot contract for the MROto only
review positive drug test results |eaving the review or
processi ng of negatives to the C TPA. (OST Gui dance

| nt er pretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 CGui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunber: 95-PP-27 Dat e: Novenber 28, 1995

Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Consortium Third-Party Adm nistrator (C TPA)
Acting as Medical Review Oficer’s (MRO Agent and
Adm ni stratively Review ng Negatives

Subt opi c(s):

| ssues

Can a C/ TPA act as an agent of the MRO for the purpose of

conducting admnistrative reviews of all negative urine drug

test results? Can a C/ TPA receive drug testing results

directly fromthe | aboratory?

Backgr ound

49 CFR 40.33(a) states “...A positive test result does not
automatically identify an enpl oyee/ applicant as having used
drugs in violation of a Departnent of Transportation (DOT)
agency regul ation...review shall be performed by the MRO
prior to the transm ssion of the results to enpl oyer
admnistrative officials. The MRO review shall i nclude
review of the chain of custody to ensure that it is conplete
and sufficient on its face. (2) The duties of the MROw th
respect to negative results are purely admnistrative.”

Policy Position

Through interpretation of Section 40.33(a), the DOT has
permtted the adm nistrative review of negative results to
be conducted by a staff person working under the direct




supervision of the MRO. Wile allowng this del egation of
MRO responsi bility, the DOT never intended nor can it
condone a practice which allows for MROs to appoi nt outside
“agents” to performthis review. The MRO should have a
direct supervisory relationship with the receiver and not
sinply have access to the “process” of the adm nistrative
revi ew

Conversely, a C/ TPA cannot contract for the MROto only
review positive drug test results |eaving the review or
processi ng of negatives to the C TPA

Additionally, 49 CFR 40.29(g) requires that all drug test
results be transmtted by the |aboratory directly to the
MRO. This nmust be to the MRO s place of business and not to
a subsidiary or contractor

There is also the requirenment that, regardl ess of what
forms/records a C/ TPA mai ntains for an enpl oyer

notification of all positive results to the enployer will be
performed by the MRO and not through or by anyone el se.

(OST Cui dance Interpretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 CGui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95-PP-28 Date: Novenber 28, 1995
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Doctor of Chiropractic Serving as Medical Review
O ficer (MRO

Subt opi c(s):
| ssue

Can a Doctor of Chiropractic, holding a Certified Addiction
Pr of essi onal Degree, serve as an MRO?

Backgr ound

49 CFR 40.3 defines an MRO as “A licensed physician (nedica
doctor or doctor of osteopathy) responsible for receiving

| aboratory results generated by an enployer’s drug testing
program who has know edge of substance abuse disorders and
has appropriate nedical training to interpret and eval uate
an individual’s confirmed positive test result together with
his or her nmedical history and any other rel evant bi onedi cal
information.”

In addition, section 40.32(2)(b) states “The MRO shall be a
i censed physician with knowl edge of substance abuse
di sorders and may be an enpl oyee of a transportation
enpl oyer or a private physician retained for this purpose.”

Policy Position

A Doctor of Chiropractic, holding a Certified Addiction
Prof essi onal Degree, is not considered to be a |licensed



nmedi cal doctor or doctor of osteopathy and, therefore,
cannot serve as an MRO. (OST Cui dance Interpretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 CGui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95-PP-29 Dat e: Novenber 28, 1995
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subject: Medical Review Oficer (MRO Nane or Conpany Nane
on Chain of Custody Form

Subt opi c(s):
| ssue
Is a specific MROs nane required in Step 1 on the Federal
Drug Testing Custody and Control Form or can a clinic,
hospital, health care organi zation, or MRO conpany nane
appear in the MRO nane and address area?

Backgr ound

49 CFR 40.23(a)(1) requires, anong other information, that
the MRO s nane and address appear on the chain of custody
form

In many cases, where only the nanme of a clinic, hospital or
conpany appears on the mailing address, the | aboratory
results are sent to the clinic or hospital and are either
circul ated through nunerous departnents or, in sone cases,
never reach the MRO

Policy Position

The Departnent of Transportation has determ ned that a
specific physician’s nane and address is required in Step 1
of the Federal Drug Testing Custody and Control Form as
opposed to only a generic clinic, health care organization,
or conpany nane. The nanme should be that of a responsible




physi cian rather than an adm nistrative staff menber or
ot her conpany official.

However, a conpany nane can appear as part of the address,
provided it is followed by or includes the MRO s nane.

Coll ection sites use this address to send copies of the
MRO s custody and control form and drug testing

| aboratories use it to submt |aboratory results to the MRO
The use of the MRO name will preclude potential conprom ses
of confidentiality.

The physician named in Step 1 can be the MRO who w ||
actually performthe verification review or the nane of a
physician within the practice (conpany), but not necessarily
the one who actually perfornms the verification (in those
cases where there is nore than one MRO working in that
office or conpany). (OST Cuidance Interpretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 Gui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95-PP-30 Dat e: Novenber 28, 1995
Applicability:

Antidrug Program
Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subject: Medical Review Oficer (MRO Qualifications and
Responsibilities

Subtopic(s): MRO Certification
| ssue
VWat are the qualifications and responsibilities of the MRO?

Backgr ound

49 CFR 40.3 defines Medical Review Oficer (MRO as “A

I i censed physician (nedical doctor or doctor of osteopathy)
responsi ble for receiving |laboratory results generated by an
enpl oyer’ s drug testing programwho has know edge of

subst ance abuse di sorders and has appropri ate nedi cal
training to interpret and eval uate an individual’s confirnmed
positive test result together with his or her nedical

hi story and any other rel evant bionedical informtion.”

In addition, 49 CFR 40.33(2)(b) states “The MRO shall be a
i censed physician with knowl edge of substance abuse
di sorders and may be an enpl oyee of a transportation
enpl oyer or a private physician retained for this purpose.”

The FAA provided training for MROs during the early years of
the antidrug progranm s inplenentation; however, attendance
at these semnars was not required nor did they result in
any kind of certification.

Policy Position




Al though there are several national professional

or gani zati ons which provide MRO certification, the
Department of Transportation does not require any
certification of MROs at the present tine. (OST Guidance
| nt er pretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 Gui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95-PP-31 Dat e: Novenber 28, 1995
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Medical Review Oficer (MRO) Personally Conducting
Positive Verification

Subt opi c(s):
| ssue

Does the MRO have to personally conduct the verification of
a positive drug test result?

Backgr ound

49 CFR 40.33(c)(2) states “The MRO shall contact the

i ndi vidual directly, on a confidential basis, to determ ne
whet her the enpl oyee wi shes to discuss the test result. A
staff person under the MRO s supervision may nake the
initial contact, and a nedically licensed or certified staff
person may gather information fromthe enpl oyee...the MRO
shall talk directly wwth the enpl oyee before verifying a
test as positive.”

Policy Position

The Departnent of Transportation (DOT) requirenent that the
MRO be a |icensed physician with know edge of substance
abuse disorders (40.33(b)(1)) indicates the inportance that
the DOT placed on this function. The regulatory requirenent
is that prior to making a final decision to verify a
positive test result, the individual is given an opportunity
to discuss the test result directly with the MO



An appropriate nedically-trained staff person (e.g., a nurse
W th substance abuse training) may gather information from
an enpl oyee about the enpl oyee’s explanation for a positive
resul t.

Unl ess the enpl oyee refuses to discuss the test with the
MRO, or fails to contact the MRO after being directed to do
so by the enpl oyer representative, however, the MRO nust
talk to the enpl oyee before making the decision to confirma
| aboratory positive as a verified positive drug test result.
In no case can a staff person make this decision for the

MRO. (OST Cuidance Interpretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 CGui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95-PP-32 Date: Novenber 28, 1995
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subject: Verification Process If Medical Review Oficer’s

Copy of the Custody and Control Form s Not

Avai | abl e

Subt opi c(s):

| ssue
VWat are the MRO s review requirenents during the
verification process when the MRO s copy of the custody and
control formis not avail able?

Backgr ound

The preanble to 49 CFR part 40 (Medical Review Oficer

| ssues) published on Decenber 1, 1989, requires the MRO not
to declare a verified positive result until he or she
receives the hard copy of the original chain of custody form
fromthe | aboratory.

This is because, prior to determning that the test is a
verified positive, the MRO verifies the identifying
information and the facial conpleteness of the chain of
custody (i.e., determnes that, on the face of the docunent,
all of the signatures are in the right places).

Policy Position

The MRO nmay conplete the verification process if the MRO s
copy of the custody and control formis not available for



review. The MRO needs to review a copy of the chain of
cust ody which contains the enployee’ s signature.

A copy can be obtained fromthe enpl oyee, the collector, or
the enpl oyer. These copies have the enpl oyee’s signature.
(OST Cui dance Interpretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 CGui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunber: 95-PP-33 Dat e: Novenber 28, 1995

Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Medical Review Oficer (MRO Verifying Each Drug
(Mul'tiple Results)

Subt opi c(s):
| ssue
Does the MRO have to verify each drug when the | aboratory
reports that an individual was positive for multiple drugs

on the sanme coll ection?

Backgr ound

49 CFR 40.33(a) states “MRO shall review confirned positive
results.”

Policy Position

The DOT drug rule requires analysis of urine for five drugs.
Mul tiple drug positive results for the same speci nen (donor)
require the MROto verify each reported drug to determne if
there is a nedical explanation for each positive result.

Addi tionally, the DOT drug and al cohol nanagenent
informati on systemrequests information on nmultiple drug
results arising froma single collection. The intent is to
capture information on pol ysubstance abuse.

However, in the pre-enploynent process, it would appear that
with the enpl oyer’s consent, the MRO may report a verified



positive result for one drug out of several |aboratory
positive results (for one individual) w thout continuing to
seek verification for other drugs reported by the

| aboratory. The MRO may need to use his or her professiona
judgenent to determne if verification of the other drugs
may be acconplished expeditiously. Regardless of the nunber
of drugs that are reported as verified for one individual on
a particular test, that individual cannot perform safety-
sensitive work until he or she provides a urine specinen
that is verified as negative for all drugs.

In the case where the MRO verifies and reports only one
drug, the other drugs should not be reported to the enployer
i f they have not been verified. The MRO may docunent these
unverified positive results in his or her records as
unverified and unreported results. (OST Cui dance

| nt er pretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 Gui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95- PP-34 Dat e: Novenber 28, 1995
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Conpany Qbligation to Pay for Split Sanple Wen
Primary Specinen is Positive

Subt opi c(s):
| ssue
s there any obligation for the enpl oyee’s conpany to pay
for the processing of a split sanple when the primary

specinmen is positive?

Backgr ound

The split sanple procedure is a statutory requirenent of the
Omi bus Transportation Enpl oyee Testing Act of 1991 for

enpl oyers in the aviation, highway, rail, and transit
i ndustri es.
Section 40.33(f) states in part, “If the enpl oyee requests

an analysis of the split specinmen within 72 hours of having
been infornmed of a verified positive test, the MRO shal
direct, in witing, the |l aboratory to provide the split
speci nen to anot her Departnent of Health and Human Servi ces-
certified | aboratory for analysis.” |In other words, if the
enpl oyee nmakes the request within this tinme period, the
split specinen nust be tested.

Policy Position

The enpl oyer is responsible for ensuring that the test of
the split specinmen occurs, including taking responsibility



for paying for it, in the first instance. The enployer may
arrange with the enpl oyee for reinbursenent, but the refusa
of the enployee to contribute to the cost of the test does
not excuse the enployer fromensuring that the test takes
pl ace.

Natural ly, a previous agreenent signed by the enployee, or a
| abor - managenent agreenent that specifies paynment
arrangenents could dictate the paynent source.

However, the split specinen testing process, initiated by
the MROs witten request, should not be del ayed while
awai ti ng paynent fromthe enployee. |If there is a dispute,
the fall-back position would be for the enpl oyer to be
billed (by either the primary |aboratory for sending the
split specinmen, or the receiving | aboratory for testing the
split specinen) and then for the enployer to settle the
matter after the fact with the enpl oyee. (OST Cui dance

| nt er pretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 Gui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95-PP-35 Dat e: Novenber 28, 1995
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Shy Bl adder Situation--Physician Wo Conducts
Medi cal Eval uation and I's Not the Conpany Medi cal
Review O ficer (MRO) --Reporting Conclusions To

Enpl oyer
Subt opi c(s): Conpany Corporate or Contract Physician
| ssue
In a “shy bladder” situation, if the physician conducting
t he nedi cal exam nation is not the conpany MRO can that
physi cian report his or her conclusions directly to the
enpl oyer ?

Can a physician who is a corporate or contract physician for
t he conpany performthe nedical exam nation?

Backgr ound

49 CFR 40.25(f)(iv) states in part, “The MRO shall refer the
i ndi vidual for a nmedical evaluation....Upon conpletion of

t he exam nation, the MRO shall report his or her concl usions
to the enployer in witing.”

Policy Position

This rul e does not preclude the MRO fromperformng this
medi cal evaluation if the MRO has the expertise and is
willing to conduct this eval uation.



The Departnent of Transportation requirenment that the MRO
review the results of the nmedical evaluation is related to
the fact that the MRO may have additional information on the
ci rcunst ances surrounding the attenpt to provide the urine
speci men, other pertinent information regarding the
col | ection process, problens or |ack of problens during
previ ous collections, etc.

Al reporting to the enployer regarding the final

determ nation on the results of a urine specinen nust be
acconplished by the MRO. This includes the findings and
concl usi ons of the nedical exam nation.

| f a conpany has a physician on the staff or has a contract
physi ci an, this individual can performthe nedi cal

exam nation if he or she has the required expertise. The
conpany should ensure that the MROis inforned of this
arrangenment and nakes the referral to that particul ar
physi ci an.

However, the requirenent still exists to submt the findings
of the evaluation to the MRO who then reports his or her
conclusions to the enployer. (OST CGuidance Interpretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 CGui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95- PP- 36 Dat e: Novenber 28, 1995
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Laboratory Redesignating Specinen Bottles
Subt opi c(s):

| ssue

May a | aboratory, receiving a Departnent of Transportation

(DAOT) urine specinmen collected using the split-sanple nethod

of collection, redesignate the specinen bottles in cases

where the collector has obviously m sl abel ed the bottles?

Backgr ound

49 CFR 40.25(f)(B) states in part, that the collector
“...pours the urine into two specinen bottles. Thirty (30)
m shall be poured into one bottle, to be used as the
primary specinmen. At least 15 m shall be poured into the
ot her bottle, to be used as the split specinen.”

Policy Position

In the situation where the collector has | abel ed the

smal | er-vol uned bottle as the primary specinen (i.e., “A’)
and the larger-voluned bottle as the split specinen (i.e.,
“B"), the DOT would allow the (primary) |aboratory receiving
t he specinens to redesignate the bottles.

The bottles nust be redesignated prior to the opening of

either bottle. On the appropriate bottle, the |aboratory
shall mark through the “A” and wite “B,” then initial and
date the change. A correspondi ng change shall be made to



the other bottle by marking through the “B” and witing “A"”
and initialing and dating the change.

A notation shall be made on the original chain of custody
(Copy 1) and on the split-specimen copy (Copy 3).

Addi tional corrective action should take place, to ensure
the collector is notified of the error to prevent its being
repeated in future collections. (OST Cuidance

| nt er pretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 Gui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Number: 95- PP- 38A Dat e: August 19, 1996
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Donor Cannot Provide Specinen in Three
Hour s/ Ref usal

| ssue

In a shy bl adder scenario, may a conpany interpret the
Department of Transportation (DOT) regulations to read that
i f enpl oyees do not provide a urine specinmen within three
hours the conpany will consider this a refusal to provide a
sufficient specinen?

Backgr ound

49 CFR part 40 was anended on July 19, 1996, as foll ows:

40.25 (f)(10)(iv)(A)(2) If the individual has not provided
the required quantity of urine, the specinen shall be

di scarded. The collection site person shall direct the
individual to drink up to 40 ounces of fluid, distributed
reasonably through a period of up to three hours, or until

t he individual has provided a new urine speci nen, whichever
occurs first. |If the enployee refuses to drink fluids as
directed or to provide a new urine specinen, the collection
site person shall termnate the collection and notify the
enpl oyer that the enpl oyee has refused to submt to testing.

(3) If the enployee has not provided a sufficient specinen
within three hours of the first unsuccessful attenpt to
provi de the specinen, the collection site person shal

di scontinue the collection and notify the enpl oyer.



(B) The enployer shall direct any enpl oyee who does not
provide a sufficient urine specinmen (see paragraph
(f)(10)(iv)(A(3) of this section) to obtain, as soon as
possible after the attenpted provision of urine, an
evaluation froma licensed physician who is acceptable to

t he enpl oyer concerning the enployee's ability to provide an
adequat e anount of urine.

(1) If the physician determnes, in his or her
reasonabl e nedi cal judgnment, that a nedical condition has,
or with a high degree of probability, could have, precluded
t he enpl oyee from provi ding an adequate anount of urine, the
enpl oyee's failure to provide an adequate anopunt of urine
shal |l not be deened a refusal to take a test. For purposes
of this paragraph, a nedical condition includes an
ascertai nabl e physiol ogical condition (e.g., a urinary
system dysfunction) or a docunented pre-existing
psychol ogi cal disorder, but does not include unsupported
assertions of ‘situational anxiety’ or dehydration. The
physi ci an shall provide to the MRO a brief witten statenent
setting forth his or her conclusion and the basis for it,
whi ch shall not include detailed information on the nedical
condition of the enployee. Upon receipt of this statenent,
the MRO shall report his or her conclusions to the enployer
in witing.

(2) If the physician, in his or her reasonabl e nedi cal
judgnent, is unable to make the determ nation set forth in
paragraph (f)(210)(iv)(B)(1) of this section, the enployee's
failure to provide an adequate anount of urine shall be
regarded as a refusal to take a test. The physician shal
provide to the MRO a brief witten statenent setting forth
his or her conclusion and the basis for it, which shall not
i nclude detailed information on the nmedical condition of the
enpl oyee. Upon receipt of this statenent, the MRO shal
report his or her conclusions to the enployer in witing.

Policy Position

The individual nmust provide the specinen within three hours.
The inability to provide a speci nen does not automatically
mean that the individual being tested will be deened to have
refused testing. The required nedical evaluation would
produce the information to draw final concl usions.

| f the physician finds that there was no | egitinmate nedi cal
reason for the individual’s inability to provide the
sufficient quantity of urine, then the donor’s failure to
provi de such a specinmen constitutes a refusal to submt to



testing. A refusal to provide a specinmen has the sane
sanctions under 49 CFR part 40 as a positive test.



Once it has been determ ned that the enpl oyee has violated a
DOT requirenent (e.g., verified positive test, refusal), the
enpl oyee nmust be immedi ately renoved from perform ng any
safety-sensitive duties. The enployee may not again perform
safety-sensitive duties until he or she has net the
conditions for return to duty.

49 CFR part 40 does not address enpl oyer policies on
subsequent personnel actions. (OST Guidance Interpretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 CGui dance Interpretation (1995)

Final Rule - Federal Register: July 19, 1996, Volune 61,
Nunmber 140, Page 37693-37700)




Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Number: 95- PP-40 Date: January 24, 1996
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Proper Handling and Processing of a Split Specinen
Subt opi c(s):

I ssue

How is a split specinmen properly handl ed and processed?

Backgr ound

49 CFR 40.29(b)(1)(ii) states “Where the enpl oyer has used
the split sanple nethod, and the | aboratory observes that
the split sanple is untestabl e, inadequate, or unavail able
for testing, the | aboratory shall nevertheless test the
primary specinmen. The |aboratory does not informthe MRO or
the enpl oyer of the untestability, inadequacy, or
unavailability of the split specinmen until and unl ess the
primary specinmen is a verified positive test and the MRO has
informed the | aboratory that the enpl oyee has requested a
test of the split specinen.”

49 CFR 40.29(b)(2) states in part, “...In situations where
t he enpl oyer uses the split sanple collection nethod, the
| aboratory shall log in the split specinmen, with the split

speci nen bottle seal remaining intact.”

49 CFR 40.33(f) states in part, “If the enpl oyee requests an
anal ysis of the split specinmen within 72 hours of having
been informed of a verified positive test, the MRO shal
direct, in witing, the |l aboratory to provide the split



speci nen to anot her Departnent of Health and Human Servi ces
(DHHS) -certified | aboratory for analysis. |If the analysis
of the split specinmen fails to reconfirmthe presence of the
drug(s) or drug netabolite(s) found in the specinen, or if
the split specinen is unavail able, inadequate for testing or
unt establ e, the MRO shall cancel the test and report

cancel lation and the reasons for it to the Departnent of
Transportation, the enployer, and the enpl oyee.”

Policy Position

When the primary | aboratory receives a split sanple, it
should log it in (although not accession it for testing) and
store it securely. The seal on the split specinen nust
remain intact--just as the split speci mnen was seal ed at the
collection site. |If the primary | aboratory does not receive
a split specimen with the primary, or the split specinmen is
| eaki ng, or the split specinen’s seal is broken, or has any
ot her problemthat would nmake it unavailable for testing,
the primary | aboratory should still process the primary
specinmen as if there were no problenms with the split

speci men. The | aboratory should not bring any split

speci nen deficiency to the attention of the MRO at this
tine.

Only a request fromthe enpl oyee can authorize the MRO to
initiate the forwarding of the split specinmen to the second
DHHS-certified | aboratory for analysis. The MROw I direct
the primary | aboratory to forward the split specinen to a
second DHHS-certified | aboratory. At the time the MRO
directs testing of the split sanple, the | aboratory shal
advi se the MRO of any problenms with the split sanple of
which the primary |aboratory is aware. |If the split sanple
is sent for testing to the second DHHS-certified | aboratory,
the split specinmen shall only be used to reconfirmthe
presence of the drug(s) or drug netabolite(s) found in the
primary speci nen.

If the split specinmen is found to be unavail abl e,

i nadequate, or untestable at either the primary | aboratory
or the second | aboratory, the MRO shall be notified after a
request for testing the split has been made. The MRO shal
then cancel the result and notify the enpl oyer, enployee,
and DOT of the cancellation and reason for it. (OST

Qui dance Interpretation)

Ref er ences/ Sour ces

49 CFR part 40



O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 Gui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95-PP-41 Dat e: Novenber 28, 1995
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subject: Collection Site Constructed to Have Two or MNbre
Stations

Subt opi c(s):
| ssue
Can a urine specinen collection site be constructed to have
two or nore collectors or nust each collection “station” be
physically separated by a barrier or wall to ensure nodesty
and privacy of the donor?

Backgr ound

49 CFR 40.25(a)(2) and (3) states “...A designated
collection site shall be a | ocation having an encl osure

Wi thin which private urination can occur, a toilet for
conpl etion of urination, and a suitable clean surface for
witing...” and “...If it is inpractical to maintain

conti nuous physical security of a collection site fromthe
time the specinmen is presented until the sealed mailer is
transferred for shipnent, the follow ng m ni nrum procedures
shal |l apply. The specinen shall remain under the direct
control of the collection site person fromdelivery to its
being sealed in the mailer....”

I n specifying privacy and security of the collection site,
t he Departnent of Transportation was concerned that the act
of urination by a donor would have maxi num privacy under
nost circunstances and that the specinen sanple would be
under sufficient security to prevent any allegation of



tanpering. Additionally, the regulation requires that the
collection site person have only one donor under his/her
supervision at any one tine. |In other words, one collection
site person may not process the paperwork or collect a

speci nen from nore than one donor at a tine.

There are collection sites, particularly at health clinics,
that may have “stations” or booths which are partially
partitioned fromeach other or fromthe rest of the clinic.
The collection site person usually gathers rel evant
information fromthe donor at the booth, conpletes the
necessary paperwork, and escorts the donor to a toilet area
where the donor can provide a specinen in privacy.

Policy Position

49 CFR part 40 does not permt unauthorized personnel in any
part of the designated collection site where urine specinens
are collected or stored. In the multiple booth situation,
anot her collection site person would not be considered an
unaut hori zed person. However, when other donors are present
in a waiting area or another donor is being processed by
anot her collection site person, the integrity of the

speci nen nust be ensured.

During the collection process, the collection site person
must ensure that the specinmen is under the direct control of
the collection site person fromthe tinme the specinen is
provi ded by the donor to the tine it is sealed in the
mai | er.

Addi tionally, regardl ess of the physical configuration of
the collection site, there is the expectation that the donor
wi |l have sone degree of aural and visual privacy. For
exanpl e, a donor may tell the collector that he/she is
suffering froma particular illness, is on nedication and
wonder if this will affect the test results. The donor
shoul d be able to make such statenents w thout enbarrassnent
or concern that another individual (i.e., another collector
or donor) nmay overhear or see what the donor is telling or
showi ng the collector. (OST Guidance Interpretation)

Ref er ences/ Sour ces

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 CGui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 95- PP-42 Date: January 24, 1996
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

14 CFR part 121
49 CFR part 40
O None

Subj ect: “Shy Bl adder” Scenari o-Conpany Orders Donor Back
to Work Prior to Conpletion of the 2-Hour, 24-
Qunce Period

Subtopic(s): Failure of Donor to Conplete Collection
Not Consi dered Refusal to Test

| ssue

In a “shy bl adder” situation, does the Departnent of
Transportation (DOT) consider a conpany’s ordering the donor
back to work prior to conpletion of the two-hour, twenty-
four ounce period an obstruction of the collection process?

s the donor’s failure to conplete the collection, after
havi ng been conpell ed by the enployer to | eave the
collection site, considered a refusal to test if no nedi cal
reason is provided for donor’s failure to provide the

requi red amount of urine?

Backgr ound

49 CFR 40.25 states “If the individual is unable to provide
such a quantity of urine, the collection site person shal
instruct the individual to drink not nore than 24 ounces of
fluids and, after a period of up to two hours, again attenpt
to provide a conplete sanple using a fresh collection
cont ai ner.”

49 CFR 40.25 also states “If the enployee is still unable to
provi de an adequate specinen...testing discontinued, and the



enpl oyer so notified. The MRO shall refer the individua
for a nedical evaluation to devel op pertinent information
concerni ng whether the individual’s inability to provide a
speci nen...constitutes a refusal to test.”

The “DOT Urine Specinmen Collection Procedures Cuidelines”
states “The donor should be under direct observation of the
coll ector or a conpany representative to prevent the donor
fromperformng actions that would conprom se the coll ection
process (drinking excessive fluid, obtaining 'clean urine,
obtaining adulterants, etc.).” The Quidelines also state
“There is no provision to recall the donor at a |later date.”

Policy Position

An enpl oyer that orders the enployee to return to work prior
to the expiration of the two-hour period, wth no provisions
for personal observation or for ensuring the enployee’s
return to the collection site, is in violation of 49 CFR
part 40.

The enpl oyer is not authorized to discontinue a test or to
conduct a subsequent collection at a later tinme in lieu of a
current collection. The enployer could order the enployee
back to work while waiting for the two-hour period to

el apse, but the enployer nust ensure that the enpl oyee
drinks the prescribed anount of |iquids, is under
observation during the entire period of time, and returns to
the collection site prior to the expiration of the two

hour s.

It should be noted that because the donor was not afforded
the full two-hour period during which to provide a specinen,
the donor’s inability to provide the required anmount of
urine does not constitute a refusal to test but is the
result of enployer hindrance of the collection process.

| f an MRO becones aware that the enployer is not conplying
with regulatory requirenents, he or she shoul d advise the
enpl oyer of the correct procedures (as set forth above). In
addition, the MRO may report the violation to the FAA or may
request that the DOT Drug Enforcenment and Program Conpliance
Ofice report the matter.

The conpany is required to maintain, in accordance with 14
CFR part 121, appendix |, a record of this attenpted
collection for review by the FAA in the event of an

i nspection. (OST Guidance Interpretation)

Ref er ences/ Sour ces




49 CFR part 40
14 CFR part 121, appendi x |

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 CGui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunber: 96-PP-1 Date: April 22, 1996
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

O 14 CFR part 121
49 CFR part 40
O None

Subj ect: Requirement for the Medical Review Oficer’s (MO
name in Step 1 of the Federal Drug Testing Custody and
Control Form

| ssue: |Is a specific MRO nane required in Step 1 on the
Federal Drug Testing Custody and Control Form or can a
clinic hospital, health care organization, or MRO conpany
name appear in the MRO Nane and Address area?

Policy Position: A specific physician’s name and address is
required in Step 1 of the Federal Drug Testing Custody and
Control Form as opposed to only a generic clinic, health
care organi zation or conpany nane. The name shoul d be that
of a responsi ble physician rather than an adm nistrative
staff nmenber or other conpany official. However, a conpany
name can appear as part of the address, provided it is

foll owed by or includes the MROs nane. Collection sites
use this address to send copies of the MRO s custody and
control form and drug testing |aboratories use it to submt
| aboratory results to the MRO. The use of the MRO nanme wll
precl ude potential conprom ses of confidentiality. In many
cases, where only the nanme of a clinic, hospital, or conpany
appears on the mailing address, the | aboratory results are
sent to the clinic or hospital and are either circul ated




t hrough nunerous departnents or, in sonme cases, never reach
t he MRO.

The physician named in Step 1 can be the MRO who w ||
actually performthe verification review or the nane of a
physician within the practice (conpany), but not necessarily
the one who will actually performthe verification (in those
cases where there is nore than one MRO working in that

of fice of conpany).

Any MRO that is designated on the custody and control form
for an FAA-mandated drug test nust be listed on, or included
in an MRO service identified in, the conpany’ s antidrug plan
that is on file wth the FAA

Ref er ences/ Sour ces:

49 CFR part 40

O fice of Drug Enforcenent and Program Conpliance 49 CFR
part 40 Gui dance Interpretation (1995)



Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunber: 96- PP-3 Date: Septenber 29, 1996
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

14 CFR part 121
O 49 CFR part 40
O None

Subj ect: Enpl oyee Assistance Program - Supervisor Training

| ssue: The supervisor EAP training program nust include
training on the specific, contenporaneous physical,

behavi oral, and performance indicators of probable drug use.
Supervi sory personnel who will make reasonabl e cause testing
determ nations are required to receive at | east 60 m nutes
of initial training and reasonable recurrent training. Wat
is required in the 60 m nutes of supervisor training?

Background: VII11. Enpl oyee Assistance Program
B. EAP Trai ning Program
Each enpl oyer shall inplenment a reasonabl e program of

initial training for enployees. The enployee training
program nmust include at | east the follow ng el enments: The
ef fects and consequences of drug use on personal health,
safety, and work environnent; the manifestations and

behavi oral cues that may indicate drug use and abuse; and
docunentation of training given to enployees and enpl oyer's
supervi sory personnel. The enpl oyer's supervisory personnel
who will determ ne when an enployee is subject to testing
based on reasonabl e cause shall receive specific training on
speci fic, contenporaneous physical, behavioral, and
performance indicators of probable drug use in addition to
the training specified above. The enpl oyer shall ensure

t hat supervisors who will nmake reasonabl e cause

determ nations receive at |least 60 mnutes of initial
training. The enployer shall inplenent a reasonabl e
recurrent training programfor supervisory personnel making
reasonabl e cause determ nations during subsequent years.



The enpl oyer shall identify the enpl oyee and supervi sor EAP
training in the enployer's drug testing plan submtted to
t he FAA for approval.

Policy Position: Enployers are required to conduct

60 mnutes of initial supervisory EAP training in addition
to the required enployee training. The 60 m nutes of
supervisory training would cover the specific,

cont enpor aneous physi cal, behavioral, and performance

i ndi cators of probable drug use. Separate enpl oyee training
woul d cover (1) the effects and consequences of drug use on
personal health, safety and the work environnment; (2) the
mani f est ati ons and behavi oral cues that may indicate drug
use and abuse.

Ref er ences/ Sources: 14 CFR Part 121, appendix |, VIII, B




Federal Aviation Adm nistration
Drug Abatenent Division (AAM 800)
Pol icy Position

Nunmber: 96- PP-6 Date: Septenber 29, 1996
Applicability:

Antidrug Program
O Al cohol M suse Prevention Program
O Bot h

CFR Ref erence(s):

14 CFR part 121
O 49 CFR part 40

O None
Subj ect : Requi red content of an enployer’s antidrug policy
st at enent

| ssue: Sone enpl oyers have failed to understand what

i nformati on nmust be included in the enployer’s policy; i.e.,
they are uncertain whether an enpl oyer nust include the
consequences of receiving one positive test result as well
as receiving two positive drug test results.

Background: The regul ation states “The enpl oyer’s policy
shal | include information regardi ng the consequences under
the rule of using drugs while performng safety-sensitive
functions, receiving a verified positive drug test result,
or refusing to submt to a drug test required under the
rule.” It is clear fromthe preanble that the FAA intended
that the enpl oyee assi stance program provi sions of Appendi X
| require that the enployer provide information on all
consequences under the antidrug rule of illegal use of
drugs, verified positive drug test results, and refusals to
submt to testing.

It should be noted that an enpl oyer may advi se enpl oyees of
any consequences i nposed under the enployer’s independent
authority (e.g. termnation); however, the enployer could
not purport or inply that the FAA's antidrug rule required
such acti ons.

Policy Position: It was the FAA's intent that the enpl oyer
provide sufficient information to ensure that enpl oyees
under st ood the regul atory consequences of prohibited
conduct. Therefore the conpany policy should include at

| east the follow ng information:




Any individual who has a verified positive drug test result
or has refused to submt to a drug test, nust be renoved
fromthe performance of safety-sensitive functions until the
appropriate evaluation(s) and return to duty requirenents
have been net. For holders of airnmen nmedical certificates,
review and action by the Federal Air Surgeon are required.*
In addition, any enpl oyee who holds a certificate issued
under part 61, part 63, or part 65 of this chapter who has
refused to submt to a drug test required under Appendix |
will be reported to the FAA by the enployer within 5 working
days of the refusal.

Any individual who has verified positive drug test results
on two drug tests required by Appendix | to part 121 and
conducted after Septenber 19, 1994, is permanently precl uded
fromperformng that safety-sensitive function for an

enpl oyer.

Any i ndividual who has engaged in prohibited drug use during
the performance of a safety-sensitive function after
Septenber 19, 1994, is permanently precluded from perform ng
that safety sensitive function for an enpl oyer.

*The | egislation does not require that the individual’s
enpl oynent be term nated, nor that he or she be reassigned
to performnonsafety-sensitive functions. It is the FAA's
position that these issues of term nation or reassignnent
are nost appropriately matters for enpl oyer/enpl oyee
negoti ati on.

Ref er ences/ Sour ces

14 CFR Part 121, Appendix I, VIII A E, F(FR 42930 and 42931
dat ed August 19, 1994)

14 CFR Part 121, Appendix |, Preanble (FR 42922 - 42924

dat ed August 19, 1994)




